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1. INTRODUCTION 

1 .  Last ycar, in the midst of intense facilities-based competition in the Omaha Metropolitan 
Statistical Area (MSA), Qwest Corporation (Qwest) filed a petition for forbearance pursuant to section 
I O  of the Telecommunications Act of 1996' from many of the statutory and regulatory obligations that 
apply to it uniquely as the former monopoly telephone company? Today, we grant Qwest substantial 
rclief from many of these obligations, where the level of facilities-based competition ensures that market 
forces will protect the interests of consumers and regulation is, therefore, unnecessary. Through this 
Order. we show that we are ready and willing to step aside as regulators and let market forces prevail 
where facilities-based competition is robust. 

47 U.S.C. 5 160; Telecomnlunications Act of 1996. Pub. L. No. 104-104, 1 I O  Stat. 56 (1996). The 1996 Act I 

mended the Communications Act of 1934.47 U.S.C. $ 151 e/ seq. We refer to both ofthese Acts as the Act. When 
we uant unambiguously to refer to the Teleconununications Act of 1996, we refer to it  as the 1996 Act. 

Qwest seeks forbearance from the application of four categories of regulation in its service territory in the Omaha 
USA: ( I )  dominant carrier regulation; (2) all section 251(c) obligations; (3) section 271(i)-(vi) and (xiv) 
competitive checklist requirements; and (4) all other regulations to which it is subject as an incumbent LEC. Petition 
uf Quest Corporation for Forbearance Pursuant to 47 U.S.C. ff 16O(c) in the Omaha Metropolitan Statistical Area, 
WC Docket No. 04-223 (filed June 21, 2004) (Qwest Petition or Petition). Comments were filed in this proceeding 
on .4ugust 24. 2004, and reply comments were filed on September 23,2004. See Pleading Cycle Established for  
Commtmts on Qwest 's Petilionfor Forbearance in /he Omaha Men-opalitan S~arislical Area, WC Docket No. 04- 
223. Public Notice, I9 FCC Rcd 1 1  374 (WCB 2004); IVireline Competition Bureau Extends Reply Commenr Cycle 
on Qwesr 's PeritioiT-for Forbeamnce in the Oniaha Me/ropolitan Statis/ical Area, WC Docket No. 04-223, Public 
Notice. 19 FCC Rcd 14798 (WCB 2004). The Bureau extended the one-year deadline for acting on Qwest's Petition 
by 90 days. See Qwesr Corporation ',T Petitionfor Forbearance in [he Omaha Metropoliran Staristical Area, WC 
Docket No. 04-223, Order, 20 FCC Rcd 2531 (WCB 2005). 
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2. We grant Qwest forbearance from the obligation to provide unbundled loops and dedicated 
transport pursuant to section 251(c)(3) in those portions of its service territory in the Omaha MSA’ where 
a facilities-based competitor has substantially built out its network. We  also are persuaded by the 
evidence on the record to forbear from applying certain dominant carrier regulation to Qwest’s provision 
of mass market switched access and broadband services in Qwest’s service territory. With the exception 
of minor relief from sections 271 and 251 (c)(6) that reflects the relief we grant from section 251(c)(3), 
we deny Qwest’s Petition in all other respects. While each case must be judged on its own merits, and 
while we adopt herein no rules of general applicability, we expect our Order to provide incentives for 
facilities-based competitors to expand their deployment and service offerings in Omaha, and we look 
fonvard to the day when that competition justifies more of the relief Qwest seeks.4 

11. BACKGROUND 

3. Section ZSl (c)  Rrquii-eiiients. The Act includes a number of provisions designed to promote 
the debelopnient of competitive  market^.^ As noted above, Qwest seeks relief from all section 251(c) 
obligations, which are the duties to negotiate in good faith the terms and conditions of section 251(b) and 
(c) agreements; provide interconnection at any technically feasible point to any requesting 
telecommunications carrier at cost-based rates for the transmission and routing of telephone exchange 
service and exchange access service; provide UNEs for the provision of telecommunications service; 
offer for resale at wholesale rates any telecommunications service that the carrier provides at retail; 
provide reasonable notice of network changes; and provide collocation.6 

4. In light of the scope of the relief we grant Qwest today - relief from many of its section 
251(c)(3) obligations - we focus our section ?51(c) background discussion on issues related to section 
251(c)(3) in particular. The Commission previously has summarized the long and complex history of our 
unbundling regime since the passage of the 1996 Act.’ Here, we offer only a brief review of recent 
regwlatory developments as they affect the requirements most relevant to this proceeding. 

Qwest‘s service territory in the Omaha MSA encompasses 24 wire center service areas in 5 counties in Nebraska 
and Iowa. Sixleen of these wire centers are located in Nebraska, and eight are located in Iowa. See Qwest Petition 
at 7. 19-20. n.60; .see also Qwest Petition, Exhibit A, Afiidavit of David L. Teitzel (Qwest Teitzel Aff.) at 2 n.3. 

3 

This proceeding considers factors unique to the Omaha MSA. It does not consider and does not reach the situation 
where the incumbent LEC’s primary competitor uses unbundled networks elements (UNEs), particularly unbundled 
loops, as the primary vehicle for serving and acquiring customers in the relevant market. Such a situation necessarily 
raises different issues with respect to our section 10 analysis. We do not consider or address them here. 

4 

Sec 47 U.S.C. $ $  251(b), ?l(c)(l)-(6): see ulso 47 C.F.R. $ $  51.301 (implementing section 251(c)(l)), 51.305 b 

(implementing section 251(c)(2)), 51.301-19, 51.321,51.323 (implementing section 251(c)(3)), 51.601-17 
(implementing section 251(c)(4)), 51.325-35 (implementing section 251(c)(5)), 51.323 (implementing section 
?51(c)(6)). 

’ See Rwie iv  ofrhe Section 251 Unbundling Obligurions of Incunibent Local Exchange Curriers, Iniplenientation of 
rhr Local Conipetition Provisions of rhe Telecomniunicarions Act of 1996, Dep/oJ.ment of IVireline Services Ofering 
Adimn<rd Telecuntmunicarions Cupahilit);, CC Docket Nos. 96-98,98-147, 01-338, Repon and Order and Order on 
Remand and Funhe; Notice of Proposed Rulemaking, 18 FCC Rcd 16978, 16992-17007, paras. 8-34 (2003) 
(Triennial Re1,iell. Older), u f d  in part. rmiuiidrd in part, vacated in part, United States Telecom Ass h v. FCC, 359 
(continued .... ) 
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5. Section 251(c)(3) imposes on incumbent LECs “[tlbe duty to provide, to any requesting 
telecommunications carrier 
in accordance with 
are subject to the section 251 (c) (3) unbundling  obligation^.^ Instead, Congress directed the 
Conmission to detemiine what non-proprietary network elements must be unbundled under section 
251 (c ) (3 )  after considering, at a minimum, whether access to a non-proprietary element on an unbundled 
basis would ‘hipair” a requesting carrier’s ability to provide service.’ Under section 252, UNEs that 
must be offered pursuant to section 251 (c ) (3 )  must be made available at cost-based rates, as determined 
using the TELRIC methodology.” 

nondiscriminatory access to network elements on an unbundled basis . , . 
ion and section 252.” The Act does not identify which network elements 

6. In February 2005, the Commission released the Trie7inialRevie~:Remand Order,” in which 
it revised the list of network elements that must be provided as UNEs. The Commission also modified its 
unbundling framework by making inipaimicnt determinations in part by drawing reasonable inferences 
about the prospects for competition in one geographic market from the state of competition in other, 
similar niarkets.I2 In making such inferences for high-capacity loops and transport, the Commission 
(Continued from previous page) 
F.3d 554 (D.C. Cir. 2004) (USTA IO, cert. denied sub nom. Nat’l Ass’n Regulatoly Util. Comm’rs v. United Srares 
Tdurom.4ss’n, 12SS.Ct.313.316,345(2004). 

47 U.S.C. $2SI(c)(3) 

Sec id. $ $  ?Sl(d)( 1). (?)(B). For proprietary network elements, the Act directs the Commission to consider 9 

whether access to such network elements is “necessary.” See id. $ 25l(d)(2)(A). Almost all network elements have 
been considered “non-proprietary” and analyzed under section 25 1 (d)(?)(B). 

’” Src id. t; ?52(d)(l). The Conunission established the TELRIC pricing methodology that state commissions must 
use to determine what are permissible cost-based rates incumbent LECs may charge for UNEs in the Local 
Competition First Report and Order. Iniplernentatiun ofthe Local Conipetilion Provisions of the 
Telc~omr~iuni~~utions Act of19Y6, CC Docket Nos. 96-98, 95.185, First Report and Order, 1 1  FCC Rcd 15499, 
15846-50. paras. 679-89 (1996) (Local Competition First Report and Order) (subsequent history omitted) 
(establishing the TELRIC methodology and asking the states to perform the necessary analysis under this 
methodology). The Supreme Court upheld this allocation of federal and state jurisdiction, see AT&T Corp. v. Iowa 
Cltil. Bd.. 525 U.S. 366. 377-86 (1999), and upheld the TELRlC pricing methodology, see Verixm Communications 
v. FCC. 535 U S .  467 (2002). The Commission has initiated a separate proceeding in which it is comprehensively 
reuiewing TEI.RIC. Review ofthe Conmission’s Rules Regarding the Pricing of Unbundled Nenvork Elenients and 
rhr Resule ofService b.v Incumbent Locul Exchange Curriers, WC Docket No. 03-1 73, Notice of Proposed 
Rulemaking, 18 FCC Rcd 18945 (2003). 

L‘nburidlcd Access to .Veni:ork Elements, Review of the Seclion 251 Unbundling Obligations of Incumbent Local 
Exchungr Cuwiers. WC Docker No. 04-3 13, CC Docket No. 01-338, Order on Remand, 20 FCC Rcd 2533,2541, 
para. 1 2  (2004) (Trienniul Rei,ieiz, Remund Order), appealpending, Covad Communications Co. v. FCC, Nos. 
05.1095 rt a/ .  (filed Feb. 24, 2005). In August 2004, the Commission issued the Interim Order and NPRM, which 
sought comment on how to respond to the D.C. Circuit’s USTA I1 decision. Unbundled Access to NerworkElements; 
ReiYcw ofthe Section 221 Unbundling Obligations oflncunibent Local Exchange Carriers, CC Docket No. 01-338, 
WC Docket No. 04-313, Order and Notice of Proposed Rulemaking, 19 FCC Rcd 16783 (2004) (Inrerim Order and 
IVPRM). To avoid excessive disruption of the local telecommunications market while it wote the new rules created 
in the Trienniul Review Remand Order, the Commission, among other things, also required incumbent LECs to 
adhere to the conmitments they made in their interconnection agreements, applicable statements of generally 
available terms (SCATS) and relevant state tariffs that were in effect on June 15,2004. 

”See. c . g . ,  Triennial Review Reniund Order, 20 FCC Rcd at 2546, para. 22. 

II 
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;idopted a wire-center-based analysis that used the number of access lines and fiber collocations in a wire 
center as proxies to determine impairment for high-capacity loop and dedicated transport UNEs.” The 
Commission also concluded on a nationwide basis that incumbent LECs did not have an obligation t o  
unbundle mass market local circuit s ~ i t c h i n g . ’ ~  

7. Secrion 271 CnhuricNhig Requirements. Section 271(c)(2)(B) of the Act sets forth a fourteen 
point “competitive checklist” of access, interconnection and other threshold requirements that a Bell 
operating company (BOC) must demonstrate that it satisfies before that BOC can be authorized to  
provide in-region, interLATA services.’’ After a BOC obtains section 271 authority to offer in-region 
interLATA services, these threshold requirements become ongoing requirements.“ Because Qwest is a 
DOC that has been granted the authority to provide interLATA services in its in-region states, including 
l o w  and Nebraska, it is subject to the requirements of section 271(c)(2)(B).I7 In its Petition, Qwest 
seeks forbearance relief from checklist items 1 through 6.and 14.” Checklist items 1 through 3 and 14 
establish the obligations to  provide interconnection in accordance with the requirements of sections 
251 (c)(2) and 252(d)(1); nondiscriminatory access to section 251(c)(3) UNEs; nondiscriminatory access 
to poles, ducts, conduits, and rights-of-way owned or controlled by the BOC in accordance with the 
requirements of section 224;’’ and the obligation to provide telecommunications services for resale in 

Specifically, the Conunission found that competing carriers are impaired without access to DSI transport except 
on routes connecting a pair of wire centers, where both wire centers contain at least four fiber-based collocators or at 
least 38.000 business access lines. I t  also found that competing carriers are impaired without access to DS3 or dark 
fiber transport exceptan routes connecting a pair of wire centers, each of which contains at least three fiber-based 
collocators or at least 24,000 business lines. Finally, the Commission found that competing carriers are not 
impaired without access to entrance facilities connecting an incumbent LEC’s network with a competitive LEC’s 
nctuork in any instance. TrienniulReview Reniurid Order. 20 FCC Rcd at 2536, para. 5.  For enterprise loops, the 
Conimission found that competitive LECs are impaired without access to DS3-capacity loops except in any building 
within the senice area of a wire center containing 38,000 or more business lines and 4 or inore fiber-based 
collocators. It also found that competitive LECs are impaired without access to DS1-capacity loops except in any 
huilding within the service area of a wire center containing 60,000 or more business lines and 4 or more fiber-based 
collocators. S w  id. The Coiilmission also found that carriers are not impaired on a nationwide basis without access 
to unbundled dark fiber loops. See id. at 2633, para. 182. 

I3 

S w  id. at 2641-59, paras. 199-226; scc also L’STA 11, 359 F.3d at 564-71. The Commission determined that 14 

competitive LECs are not impaired without access to unbundled mass market local switching, and that regardless of 
any potential iinpaimient that may still exist. the costs associated with unbundling justified a decision not to 
unbundle pursuant to section 25 I(d)(?)’s “at a minimum” authority. See Triennial Review Remand Order, 20 FCC 
Rcd at 2643.44, paras. 202-04. 

I’ 47 U.S.C. $ 271(c)(?)(B); see uko 47 U.S.C. I; 153(4) (defining “Bell operating company”). 

l6 47 U.S.C. 5 27l(d)(6). 

I’ Sce Application by Q w s i  Communicarions Inrernarional, Inc..for Authorization Io Provide In-region, InlerLATA 
Semicrs in /he Colorado, Iduho, IOMU, .I4onrana. A’ebraska. North Dakota. Utah, Washington and Wyoming, WC 
Docket No. 02-314, Memorandum Opinion and Order, 17 FCC Rcd 26303 (2002) @west IA/N€ Section 271 
Ordw). 

S w  Petition at 1 

As originally enacted, section 224 was intended to address obstacles that cable operators encountered in obtaining 

18 

I O  

access io poles, ducts, conduits, or rights-of-way ouned or controlled by utilities. The 1996 Act amended section 
(continued. ... ) 
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accordance with the requirements of sections 251(c)(4) and 252(d)(3).” Checklist items 4,5, and 6 
establish independent obligations to provide local loops, local transport, and local switching?’ 

8. In the Triennial R e v i m  Order, the Commission considered the relationship between sections 
251 and 271. Based on its interpretation of the Act, the Commission concluded that checklist items 4 
through 6, which, unlike the other checklist items listed above, do not incorporate by  reference the 
requirements of section 251 (c) or other provisions of the Act, constitute a distinct statutory basis for the 
requirement that BOCs provide competitors with access to certain network elements. Therefore, a BOC 
must provide access to network elements encompassed within the scope of checklist items 4 through 6, 
even if those elements are not subject to unbundling under section 251(c)(3)?? The Commission 
explained that rates for network elements made available pursuant to checklist items 4 through 6 are 
governed not by the TELKIC standard that applies to section 251(c)(3) unbundling but instead by the 
‘>ust and reasonable” standard of sections 201 and 202.” The D.C. Circuit affirmed the Commission’s 
conclusions related to the section 271 obligations.’4 

9. After Qwest filed its Petition in the present proceeding, the Commission determined, in the 
.14DL’Recor?sidera/ion Order, that the section 706 considerations that partly justified the Triennial 
Rcvieii. Order’s fiber-to-thc-home (FTTH) unbundling relief’ should be extended to encompass FTTH 

(Continued from previous page) 
224 in several important respects to ensure that telecommunications carriers as well as cable operators have access to 
poles. ducts, conduits or rights-of-way owned or controlled by utility companies, including LECs. See Applicafion of 
BellSouth Coipora/ion, BellSouth Tele~oinniunications, Inc., and BellSouth Long Distance, Inc.,for Provision of In- 
Rqiun,  InterL4TA Seivices in Louisiana, Memorandum Opinion and Order, CC Docket No. 98-121, 13 FCC Rcd 
20599, 20706, para. 171 n.574 (1998) (SecuiidBelISouth Louisiana Srcfion 271 01-der); see also 47 U.S.C. 6 224. 

’O See 47 U.S.C. t;t; 271(~)(2)(B)(i)-(iii). (xiv). Sections ?51(c)(2)-(4), and section 224 are discussed above. See 
i u p m  notes 6 ,  19 and paras. 5-6. Section 252(d)(I). inter- a h ,  establishes the pricing standard for UNEs. 47 U.S.C. 
$ ?52(d)( I ) .  Section 252(d)(3) requires state commissions to “determine wholesale rates on the basis of retail rates 
charxed to subscribers for the telecommunications service requested, excluding the ponion thereof attributable to any 
Inarkrting. billing. collection. and other costs that will be avoided by the local exchange carrier.” 47 U.S.C. 
t; 25?(d)(3). 

” 47 U.S.C. $ 271(c)(l)(B)(iv)-(vi); see also .4pplication by SBC Communicafions. Inc., Southwestern BeN 
Tcdq~horie Company, and Southiwstcrn Bell Conimunications Services, Inc. D/B/A Southwesfern Bell Long Distance 
to Pi-awde I,i-R<,gion, 1iife~-LATA Services in Texas. CC Docket No. 00-65, Memorandum Opinion and Order, 15 
FCC Rcd 18354. 18520, para. 336 (2000); Second BellSoufh Louisiana Section 271 Order, 13 FCC Rcd at 20722, 
para. 207. The Commission has required that BOCs provide both dedicated and shared transport to requesting 
carriers. Scr S<,cond BellSouth Louisiana Section 271 Order, 13 FCC Rcd at 20719, para. 201. 

22 Trioinial Rcvicw Oi.de,., 18 FCC Rcd at 17382-91, paras. 649-67, correcfed by TriennialRevimErratu, 19 FCC 
Rcd 19020, 19022. paras. 30-33; see also TriennialReview Order, 18 FCC Rcd at 17384, para. 653. 

’’ Id. at 17386-89, paras. 656-64. con-ected by Triennial Review, Order,Errata, 18 FCC Rcd at 19022. paras. 32-33. 

’4 CSTA /I. 359 F.3d at 588-90. 

I5 In the Ti-icnniul Review Order. the Commission determined that incumbent LECs have no unbundling obligation 
for new fiber construction and for fiber overbuild situations where the incumbent LEC does not retire existing copper 
loops. See TrirnniulReview Order, 18 FCC Rcd at 17142, para. 273. 
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loops serving predominantly residential multiple dwelling units ( M D U S ) . ~ ~  Subsequently, in the FTTC 
Recon.sideru/ion Order. the Commission found that the FTTH analysis also applies to fiber-to-the-curb 
(FTTC) loops -~ which are loops that bring fiber from the central office to a location near the customer’s 
premises ~ and granted the same unbundling relief to FTTC as applied to FTTH.27 In the Section 271 
Broadhand Forbearance Order, the Commission granted all of the BOCs, including Qwest, forbearance 
from section 271 unbundling obligations for the broadband elements that the Commission, on a national 
basis. relieved from section 251 (c)(3) unbundling in the Triennial Review Order, and subsequent 
reconsideration orders.’* These elements include FTTH loops, FTTC loops, the packetized functionality 
of hybrid loops, and packet switching!’ 

10. Doniinunf Currier Regulalion. Under Title ll of the Act, the Commission traditionally has 
applied a variety of regulations to carriers in order to protect consumers from unjust, unreasonable, and 
unreasonably discriminatory rates and practices. These regplations include requirements arising under 
section 214 related to transfer of control and discontinuance, cost-supported tariffing requirements, and 
price regulation for services falling under the Commission’s jurisdiction.” The Conipetitive Carrier 
Proceeding considered revisions to the Conlmission’s regulations to distinguish between camers that are 
suhject to effective competition in their respective telecommunications markets and those that are not: 

x Rcvicw qfrhe Section 251 Unbundling Obligurions o/lncunibenr Local Exchange Carriers; Implementation ofthe 
Lo< a1 Competition Pvovisions ofrhe Telecommunicutions Act of 1996; Deployment of Wireline Services Offering 
.3d!.onced Trlccommunicurions Capability, CC Docket Nos. 01-338, 96-98,98-147, Order on Reconsideration, 19 
FCC Rcd 15856, 15858, paras. 7-9 (2004) (MDUReconsideiurion Order). 

I1 

Rrvicu, U/the Section 251 Unbundling Obligations oflncunibent Local Exchonge Carriers; Iniplemenlation ofrhe 27 

Loiui C‘omprtition Provisions ofrhe Telecommunications Act of1996; Deployment of Wireline Services Offel-ing 
Adiuncrd Telecoinmuiiications Capability, CC Docket Nos. 01-338.96-98,98-147, Order on Reconsideration, 19 
FCC Rcd 20293, 70297-303, paras. 9-19 (2004) (FTTCReconsidei.ation Order); see also id. at 20293, para. 1 n.1 

28 See Perition for  Forbearance ofrh? Verizon Telephone Companies Pursuant to 47 U.S.C. .f 160(c); SBC 
Conimunicutions Inc. ‘J Petition for For-bearance Under 47 U.S.C. 5 160(c); Qwesr Coniniunicarions Inrernalional 
Inc. P<,tition for Forbcarance Under 47 U.S.C. 5 160(c); BellSoulh Telecomniunications, Inc. Perilionfor 
Forhiwr-ance Under 47 U.S.C. 5 160(c), 19 FCC Rcd 21496,21504, para. 19 (2004) (Section 271 Broadbond 
Fwbcurance Oi-dci-). appealpending, A T 8 2  Corp. Y .  FCC, No 05-1028 (D.C. Cir., filed Nov. 5,2004). To the 
extent Qwest seeks identical relief in its present Petition. we deny its Petition to that degree as moot. 

2q See Secriun 271 Broadband Forbeurance Order, 19 FCC Rcd at 21504, para. 19, 

‘“Sec,47 U.S.C. 
61.49. 65. 

3 1  Po1ic:v and Rules Concerning Rarafor Compelitive Common Carrier Services and Facilities Aurhorizations 
Thrrcfrir, Notice of Inquiry and Proposed Rulemaking, 77  FCC 2d 308 (1979); First Report and Order, 85 FCC 2d 1 
( 1  980) (Comperiiive Currier Finct Report and Or-der); Further Notice of Proposed Rulemaking, 84 FCC 2d 445 
(1981); Second Further Notice of Proposed Rulemaking, FCC 82-187,47 Fed. Reg. 17,308 (1982); Second Report 
and Order, 9 I FCC 2d 59 (1982); Order on Reconsideration, 93 FCC 2d 54 (1983); Third Further Notice of 
Proposed Rulemaking, 48 Fed. Reg. 28,292 (1983); Third Report and Order, 48 Fed. Reg. 46,791 (1983); Fourth 
Report and Order, 95 FCC 2d 554 (1983) (Conipeti~ive Carrier Fourth Repoi-r and Order), vacared, ATBrTv. FCC, 
978 F.?d 727 (D.C. Cir. 1992). cert. denied, MCI Teleconmlunications Corp. v. AT&T, 509 U S .  913 (1993); Fifth 
Report and Order, 98 FCC 2d 1191 (1984); Sixth Repon and Order, 99 FCC 2d 1020 (1985), vacared,MCI 
T~~/rLo,iiniunications Corp. v. FCC. 765 F.2d 1186 (D.C. Cir. 1985) (collectively referred to as the Competilivc 
Cai-rier Proceeding). 

?14(a);sreal~o47C.F.R. 5 63.71;47C.F.R. $ 5  61.38. 61.41-61.49;and47C.F.R. $S; 61.41- 
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The Commission found that certain regulations that apply to all camers under Title I1 are unnecessary for 
carriers that are subject to competition and therefore lack sufficient market power to engage in 
anticompetitive act i~i ty .~’  

11. Qwest asks us to forbear from applying donunant carrier regulation to its provision of 
telecommunications services in its service area within the Omaha MSA?’ Because the Commission has 
in the past found that incuinhent LECs, including Qwest, have market power in the provision of most 
services within their service areas, the rates that incumbent LECs may charge for certain services 
currently are subject to dominant carrier regulation.” Dominant carriers are subject to price cap or rate- 
of-return regulation, and must file tariffs for some services - on a minimum ofseven days’ notice and 
oficn more ~ and usually with cost support data.” Non-dominant carriers, on the other hand, are not 
subject to rate regulation and may file tariffs. on one day’s notice and without cost support that are 
presurned lawful.3b In addition, noli-dominant carriers are required to wait only 30 days for their 
applic.ations to discontinue, reduce, or impair service to he granted, as opposed to a 60-day grant period 
for dominant carriers?’ Finally, dominant carriers are eligible for presumptive streandined treatment for 
fewer types of transfer of control under section 214 than non-dominant carriers? 

12. Regularion us an Inrunihenl Locul Exchange Carrier. Qwest requests forbearance from 
regulation as an incumbent LEC “pursuant to section 251(h)(1).”’9 Section 251(h)(l) defines an 
“incumbent LEC” as: 

with respect to an area, the local exchange carrier that - (A) on the date 
of enactment of the Telecommunications Act of 1996, provided 
telephone exchange service in such area; and (B)(i) on such date o f t h e  
enactment, was deemed to be a member of the exchange carrier 
association pursuant to section 69.601 (h) of the Commission’s 
regulations (47 C.F.R. 69.601(h)); or (ii) is a person or entity that, on or 

‘’ See, cg., Conipelitive Cui-rier- Fir.st Reporr und Order, 85 FCC 2d 1 

ii Ser Petition at I ,  3. 5-2 I 

See Compefilive Currier Firs! Rqor!  and Order, 85 FCC 2d at 2 1 ,  para. 58 (finding that control of bottleneck 
facilities is “prima facie” evidence of market power). 

‘I Srr~ 47 U.S.C. 5 %  203(b), 204(a)(3); 47 C.F.R. Ef: 61.38.61.41,61.58; Intplemenfution ofSection 402(b)(l)(A) of 
!he Tel~,LommunicalionsAcl of19Y6, CC Docket No. 96-187. Report and Order, 12 FCC Rcd 2170,2182,2188, 
2191-92. 2202-03. paras. 19,31.40,67 (1997). 

If’ 47 C.F.R. 5i;  1.773(a)(ii) and 61.23(c); TurifjFiling Reyub,~menr.~.fb,.Non-dominanl Carriers, CC Docket No. 
93-36. Order, IO FCC Rcd 13653, 13653-54. paras. 3-4 (1995). 

7’47 C.F.R. 5 63.71(c). 

’* 47 C.F.R. i; 63.03(b). 

Scr Petition at 38, 39. 
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after such date of enactment, became a successor or assign of a member 
described in clause (i).40 

111. DISCUSSION 

A. Forbearance Standard 

13. The goal of the Tclccoinniunications Act of 1996 is to establish “a pro-competitive, 
de-regulatory national policy fram~work.”~’  An integral part of this framework is the requirement, set 
fonh in section I O  of the I996 Act, that the Commission forbear from applying any provision of the Act, 
or any of the Commission’s regulations, if the Commission makes certain specified findings with respect 
to such provisions or regulations. Specifically, the Commission is required to forbear from any 
statutory provision or regulation if it  determines that: ( I )  enforcement of the regulation is not necessary 
to ensure that charges and practices are just and reasonable, and are not unjustly or unreasonably 
discriminatory; ( 2 )  enforcement of the regulation is not necessary to protect consumers; and (3) 
forbearance is consistent with the public interest4’ In making such determinations, the Commission must 
also consider pursuant to section 10(b) “whether forbearance from enforcing the provision or regulation 
will promote competitive market  condition^.'^^ Section lO(d) specifies, however, that “[elxcept as 
providcd in section 251 (0, the Commission may not forbear from applying the requirements of section 
251(c) or 271 . . . until it determines that those requirements have been fully in ipkment~d.”~  

42 

14. Consistent with our statutory obligations, in this Order we therefore apply the criteria of 
section I O  to the regulations and statutory provisions from which Qwest seeks relief.46 As part of our 
forbearance analysis, and consistent with Qwest’s Petition, WK look to the Commission’s previous 

47 U.S.C. i; ?51(h)(l) 

Joint Explanatory Statement ofthe Committee of Conference, S. Conf. Rep. No. 230, 104th Cong., 2d Sess. 113 

40 

41 

(1996). 

“ 4 7  U.S.C. 5 160(a) 

Id. 

Id .  at 5 160(b). 

“ I d .  at 9 160(d). 

43 

44 

We stress that our decision today is based on the totality ofthe record evidence particular to the Omaha MSA. 46 

The presence of a subset of similar facts in other markets - such as an equivalent degree of coverage by an 
incumbent cable operator that was not actively engaged in providing competitive telecommunications offerings over 
its own facilities - might result in a different outcome. See, e.g., Letter from Jim Lamoureux, Senior Counsel, SBC 
Sewices, Inc.. to Marlene H. Dortch, Secretary. FCC, WC Docket No. 04-223, at 2 (filed Sept. 12,2005) (SBC Sept. 
12. 2005 Ex Pone Letter) (stating that “[tlhe characteristics of retail markets are distinct on many levels, and should 
be considered on a case-by-case basis. . . . much of the debate in this proceeding appears to have focused on market 
statistics that are unique to the Omaha area and are likely not applicable to other markets”); see also Letter from J.G. 
Harrington, Counsel to Cox, to Marlene H. Dortch. Secretary, FCC, WC Docket NO. 04-223, Attach. at 5 (filed Sept. 
14, 2005) (Cox Sept. 14, 2005 ExPorfe Letter) (stating that in some markets other than the Omaha MSA Cox relies 
on UNEs for ccrtain facilities. illustrating why it is “important for the Conmission to engage in fact-specific, market- 
by-market analysis in forbearance proceedings”). 

9 
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caselaw on dominance for guidance. We emphasize, however, that in undertaking this analysis, we do  
not issue any declaratory rulings, promulgate any new rules, or otherwise make any general 
determinations of the sort we would properly make in a rulemaking proceeding on a fuller record.47 
Accordingly, our sole task here is to determine whether to forbear under the standard of section 10 from 
the regulatory and statutory provisions at issue, and we do not - and cannot - issue comprehensive 
proclamations in this proceeding regarding non-dominance, non-impairment, or section 25 1 (h) status in 
the Omaha MSA.48 

B. Dominant Carr ie r  Regulation 

15. We grant in part and deny in part Qwest’s request for forbearance from the application of  
dominant carrier regulation to its provision of telecommunications services in the Omaha MSA. 
Specifically, we grant Qwest’s requcst to forbear from applying our price cap, rate of return, tariffing, 
and 60-day discontinuance regulations for interstate mass market exchange access services and mass 
market broadband Internet access services, and deny its request for forbearance with regard to its 
enterprise services. We  deny the remainder of Qwest’s request for forbearance from applying any other 
dominant carrier regulation to these services, and to the extent it seeks forbearance from applying any 
dominant carrier regulation to its provision of other telecommunications services. 

1. Scope of Qwest’s Petition Subject to  Section 10 

16. The Commission’s first task is to identify the specific regulatory provisions at issue.49 W e  
focus our forbearance review to the rules and regulations that Qwest specifically identifies in its Petition: 
“ ( I )  requirements arising under section 214 that apply to dominant carriers, (2 )  Sections 61.38 and 
61.41 -61 -49, which require dominant carriers to file tariffs on up to  15-days notice with cost support; and 

Thus. in today’s Order, we do not craft any new tests for impairment or incumbent LEC status, or any other 
generally applicable tests we might fashion were a different category of petition before us. See, e.g., 47 U.S.C. 
$ 25 I (h)(2) (“The Conmission may, bj, rule, provide for the treatment of a local exchange carrier (or class or 
category thereof) as an incumbent local exchange carrier for purposes of this section if’  certain criteria are satisfied.) 
(emphasis added). Similarly, we are not persuaded by Qwest’s arguments that “a regulation that is subject to a 
petition for forbearance may be retained only if the current record would justify adoption of the rule today,” because 
neither section IO nor the Cormnission’s precedent directs us to re-examine whether a rule carries out the goals of a 
prior rulemaking. See Letter from Cronan O’Connell, Vice President - Federal Regulatory Affairs, Qwest, to 
Marlene H. Dortch, Secretary, FCC, WC Docket No. 04-223, Attach. at 1-6 (filed Sept. 2,2005) (Qwest Sept. 2 ,  
2005 Ex Parte Letter); see also 47 U.S.C. S; 160. 

“ Therefore, we reject commenters‘ proposals that we interpret and apply the section 251(c)(3) impairment standard 
or the section 2 5  1 (h) standard to our forbearance analysis. See, e.g., SBC Reply at 9-1 2; see also Letter from 
Thomas Jones. Counsel to Cbeyond Communications et a / . ,  to Marlene H. Donch, Secretary, FCC, WC Docket No. 
04-223 at 4-6 (filed Sept. 13,2005) (Cbeyond et al. Sept. 13,2005 Ex Parte Letter) (arguing that Qwest has not 
demonstrated the absence of impairment under section 251(c)(3)). Faced with a similar request for a non-dominance 
declaration as part ofa forbearance petition, the Commission made clear that it did not make any findings regarding 
whether the petitioner was non-dominant for the provision of any service, and that the tariffing forbearance at issue 
was limited to the requirements raised in the petition. Revieu’ o/Regulatoiy Requirements for Incunlbent LEC 
Broadhond Telecoinmunications Services, Memorandum Opinion and Order, 17 FCC Rcd 27000,27008, para. 14 
(2002) (AS1 Forbearance Order.). 

41 

.4SI~or.beorancebi-der, I7 FCC Rcd at 27010, para. IS. 4 0  

10 
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(3) Sections 61.41 -61.49, and 65, which impose price cap and rate of return regulation on dominant 
carriers.‘’’0 To the extent Qwlest seeks relief from other regulations that apply to dominant carriers, its 
request is denied for failing to identify specific regulations or to explain how they meet the section IO 
criteria.s1 

17. Although Qwest has not formally requested a declaratory ruling that it is non-dominant, we 
recognize the strong relationship between the statutory forbearance criteria and the Commission’s 
dominance analysis, particularly with regard to the statutory assessment of competitive conditions and 
the goal of protecting consumers. 5 2  Specifically, section lO(a)’s mandate to forbear for a 
“teleconmiunications service, or class o f .  . . telecommunications service” in any or  some of a carrier’s 
“geographic n~arkets”~’ closely parallels the Commission’s traditional approach under its dominance 
assessments to product markets and geographic markets, respectively. Accordingly, as we evaluate the 
regulations at issue pursuant to the section I O  standard below, our inquiry is informed by the 
Conmission’s traditional market power analysis. 

2. Application of Forbearance Criteria to Qwest’s Petition 

18. Through the Coinpetilive Carrier Proceeding, the Commission established a regulatory 
framework to distinguish between dominant carriers, which have market power, and carriers classified as 
non-dominant, which lack market p ~ w e r . ’ ~  Under the framework set forth in the LEC Classification 
Order, the Commission determines whether a carrier is dominant by: (1) delineating the relevant product 
and geographic markets for examination of market power; (2) identifying firms that are current or 
potential suppliers in that market: and (3) detennining whether the carrier under evaluation possesses 

Petition at 31-32 (citations omitted) 

Neither Qwest nor any commenter has pointed to any authority that would compel the Conunission lo comb 
through its rules to infer which other regulations are encompassed by Qwest’s general request, and as our precedent 
in the AS1 Forhcvrance 01-del- and SBC IP Foi-bearance Order indicates, this lack of specificity alone warrants 
dismissal. See AS1 Forbearance Order, 17 FCC Rcd at 2705-06, para. 9 (“In addition to seeking forbearance from 
tariffing requirements, SBC requests that we declare it non-dominant in its provision of advanced services. SBC’s 
petition. however. fails to request any specific forbearance relief, other than relief from tariffing regulation.”) 
(footnote omitted); Petitiun ofSBC Connnunicalions Inc. for Forbearancefrom /he Application of Tide II Common 
Carrier Regulation IO IF PlatTom Senkes,  Memorandum Opinion and Order, WC Docket No. 04-29, FCC 05-95, 
paras. 14-17 (rel. May 5, 2005) (SBC IPForbear-ance Order) (denying forbearance petition for, infer alia, lack of 
specificity). 

50 

5 1  

We are mindful that, when determining whether a carrier has market power in conducting a dominance analysis, 
the Commission must not limit itself to market share and look to all four factors that the Commission traditionally 
considers. See AT&Tv. FCC. 236 F.3d 729,736-37 (D.C. Cir. 2001). Because we do not undertake a stand-alone 
market power inquily in this proceeding. this four-factor test does not bind our section I O  forbearance analysis. 

I2 

s3 47 U.S.C. I; 160 

S m  supra paras. 10, 11. Market power is defined as “the ability to raise prices by restricting output,” or “to raise 54 

and maintain price above the competitive level without driving away so many customers as to make the increase 
unprofitable.” Compe/i/ive Carrier Fourth Reporr and Order, 95 FCC 2d at 558, paras. 7, 8. 

11 
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individual market power in that market.j’ The Commission defines relevant product markets by 
identifying and aggregating consumers with similar demand patterns.” The Commission has also 
cxplained that “[a] geographic market aggregates those consumers with similar choices regarding a 
particular good or service in the same geographical area,” and that it would “treat as a geographic market, 
an area in which all customers in that area will likely face the same competitive alternatives for a 
product.”” 

19. Applying the section I O  criteria as infonned by the dominance analysis, we forbear from 
applying ccrtain dominant carrier replations to Qwest’s provision of mass market exchange access 
senices, as well as mass market broadband Internet access services, because we find that all elements of 
section lO(a) have been satisfied. We decline to forbear from applying these dominant carrier 
regulations to Qwest’s provision of enterprise services because Qwest has failed to demonstrate 
satisfaction of m y  of the three conjunctive section I O(a) forbearance criteria. 

a. Relevant Markets  

(i) Product Market 

20. Our inquiry is necessarily limited to those dominance regulations and statutory provisions 
Over which the Commission has jurisdiction - dominant carrier regulation of interstate 
telecommunicalions services. Any dominant carrier regulation of local exchange service or other 
intrastate service is not subject to our forbearance a~thor i ty . ’~  

? I .  Qwest proposes, without further explanation, that the relevant product market “is the market 
for services provided under Section 251(c) and selected services under Section 271 provided within the 

“ Rqulnror?. Treatment qfLEC Provision of Interexchange Services Originating in the LECs Local Exchange 
4rea. CC Docket No. 96-149, Second Repon and Order in CC Docket No. 96-149 and Third Report and Order in 
CC Docket No. 96-61, I ?  FCC Rcd 15756, 15776,15782 (1997) (LEC Classification Order) 

See. e.g., Applications o/Amcritech Corp.. Transferor, arid SBC Communications, Inc.. Transferee,,for Consenlto I6 

Ti-uiisfir Control of Corporation5 Holding Commission Licenses and Lines Pursuant lo Sections 214 and 310(d) of 
rhe Communkations Acr and Parts 5, 22, 24, 25, 63, 90, 95, and I01 ofrhe Commission’s Rules, CC Docket No. 
98-141. Memorandum Opinion and Order, 14 FCC Rcd 14712, 14746, para. 68 (1999) (SBC/Ameritech Order); 
.Ipplicarion of Woi-IdCom, Inc. arid MCI Communications Corporation for Transfer ofControl ofMC1 
Communications Corporalion to IVoridCom, Inc., CC Docket No. 97-21 1. Memorandum Opinion and Order, 13 
FCC Rcd 18025, 18119, para. 164 (1998) (WorldCom/MCIOi-der). 

?7 Applirafions ofNYNEX Coiporation, Punsfiror, and Bell Atlantic Corporation, Transferee, /or Consent to 
Pansfir Control o/WNEX Corporation and its Subsidiaries, File No. NSD-L-96-10. FCC 97-286, Memorandum 
Opinion and Order. 12 FCC Rcd 19985,20016, para. 54 (BA/NYNEXOrder). 

Qwest Reply at 14 (stating that it does not seek the preemption of any existing state authority). We agree with the 
commenters who note the open-endedness of the scope of services for which Qwest seeks forbearance. See 
CompTel Comments at 20.21 (asserting that it is unclear from the Petition whether Qwest is asking for non-dominant 
status in the provision of exchange access services. which the Commission regulates, or in the provision of local 
exchange services, which the Commission does not regulate). We note that purely intrastate teleconununications 
services generally fall outside the Commission’s jurisdiction. 

58 

12 



Federal Communications Commission FCC 05-170 

boundai-ies of the Omaha JvISA.”’~ W e  find such a wide scope of services in this proposed definition to 
be unworkable as a single product market, especially because the services offered to mass market 
customers may not h e  adequate or  feasible substitutes for services offered to business customers.M 
However, consistent with the statute’s deregulatory intent,” and in an effort to  conduct a thorough 
forbearance analysis that reflects the evidence compiled in the record, we disaggregate the 
telecommunications services that Qwest provides into more discrete classes.b2 

22. Accordingly, for purposes of evaluating Qwest’s request for relief from dominant camer 
regulation, w e  divide these interstate services into the mass market (residential consumers and small 
business customers) and the enterprise market (medium-sized and large business customers).b3 Our 
analyses of the mass market and enterprise market are not identical to, but are in accordance with, the 
Commission’s past product market analyses for those services.M In addition, we also separate out mass 
market broadband Internet access services, consistent with the Conmission’s separate review of that 
market in prior merger proceedings.” Thus, within the mass market we look at both switched access 

Pctition at 6. 

SBCi.4meritech Order, 14 FCC Rcd at 14746 para. 68 

The I096 Act was announced as “[aln Act [tlo promote competition and reduce regulation in order to secure lower 

59 

60 

prices and higher quality services for American telecommunications consumers and encourage the rapid deployment 
of new telecommunications technologies.” Preamble, Telecommunications Act of 1996, Pub. L. No. 104-104, 1 I O  
Stat. 56 (1996) (Preamble to the 1996 Act). 

We do not include Qaest’s provision of interstate. interLATA service in this inquiry, because Qwest is currently 
non-dominant For these services. Pursuant to section 272 of the Act, Qwest provides these services through a section 
272 affiliate, which is treated as non-dominant. LEC Classification Order, 12 FCC Rcd at 15802, para. 82 
(classifying BOCs’ section 272 affiliates as non-dominant in the provision of in-region, interstate, domestic 
interLATA services and in-region inlemational senices). 

In light of the evidence submitted into the rccord, which often distinguishes between residential and business 
customcrs hut does not generally provide a more granular break-dowm between small and large businesses or other 
categories, we do not disaggregate the enterprise market further. 

62 

In the past, for purposes of market power assessment, the Commission has divided services into the mass market 
(residential consumers and small business) and the enterprise market (larger businesses, namely medium-sized and 
large business customers). See. e.g., SBCL4meritech Order, 14 FCC Rcd at 14746 para. 68; WorldCom/MCI Order, 
13 FCC Rcd at I81 19, para. 164. Unlike these decisions. which included local exchange service and exchange 
access hervices in the same product market. here we only examine exchange access services because section 10(a) 
focuses our inquiry on the target services to which our regulations apply. 

64 

See, e.g., .4pplications.for Consent 10 the Transfir of Control ofLicenses and Section 214 Author-iiariuns from 
.MPdiaOne Group, Inc., Transfei-or, to.4T&T Corp., Transfiree, CS Docket No. 99-251, Memorandum Opinion and 
Order, I5 FCC Rcd 9816,9861 I para. I02 (2000) (identifying “broadband Internet services’’ to analyze the provision 
of broadband Internet services to residential customers); Applicarions.for Consenr to rhe Transfer of Control of 
Licenses and Section 214 Authorirations by Time Warner Inc. and America Online, Inc.. Transferors. 10 AOL Time 
Warner Inc., TrunTfiree, CS Docket No. 00-30, Memorandum Opinion and Order, 16 FCC Rcd 6547, 6568 para. 53 
(2001 ) (identifying “high-speed Internet access services” to analyze the provision of residential high-speed Internet 
access services). Consistent with these decisions, mass market broadband Internet access services include the 
provision of high-speed Internet access over cable modem platforms as well as DSL platforms. See Review of 
Regularon; Reyuir-emenrs.for IncunibeiTr LEC Broadband Telecommunications Services, CC Docket No. 01-337, 

65 
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services and broadband Internet access 
dominant carrier regulation, we reject suggestions from commenters that our section 251 (c)(3) network 
element unbundling precedent controls our market framework.67 

For the purposes of assessing forbearance from 

(ii) Geographic Market 

23. @west submits in its Petition that the geographic market where it seeks forbearance is the 
Omaha MSA, and clarifies in its Reply Comments that its intended geographic market is its service 
territory within the Omaha MSA.68 Qwest reprcsents that its service territory falls into only five of the 
eight counties in the Omaha MSA, and that it seeks relief in only those five counties that it listed in its 
original Petition.09 Qwest also states that its service territory in the Omaha MSA includes 24 wire 
centers in the Omaha MSA, and that it therefore seeks relief throughout the temtory served by those wire 
centers.” In its Petition, Qwest filed retail market data regarding the entire MSA, without disaggregating 
the state of competition by county, zip code, wire center or other more narrow geographic 

24. For the purposes of analyzing dominant camer regulation of Qwest in this proceeding, we 
define the relevant geographic market here to be Qwest’s service area in the Omaha MSA.72 Qwest has 
proposed its service territory as the market and submitted its case consistent with that definition, so we 
begin our analysis with that region as the relevant geographic market unless the record indicates 
compelling reasons to narrow it. 

(Continued from previous page) 
Notice of Proposed Rulemaking. I 6  FCC Rcd 22745.22748, para. 5; see also Section 271 BroadbandForbear-ance 
Order, 19 FCC Rcd at 21506, para. 22-23. Our references in this order to “broadband” service signify high-speed 
rather than dial-up service. 

,411 special access services are addressed in the enterprise section, below 66 

67 See, e.g., McLeodUSA Comments at 4 (contending that the relevant market for a dominance evaluation is the 
wholesale market of loops and transport); TWTC Comments at 4-5 (arguing that the Commission held in the 
Triennial Revim’ Order that the mass market, small and medium enterprise, and large enterprise segments comprise 
separate markets of telecommunications services). 

Sec Petition at I :  Qwest Reply at 17 (clarifying that Qwest is “only seeking forbearance in the territory that il h8 

.serves within the Omaha MSA”). 

See Qwest Reply at 17. Qwest has clarified these numbers in response to criticism from Cox and AT&T about h9 

Qwest’s initial statement in its Petition that there are only five counties in the Omaha MSA. See also Cox Comments 
at 16: AT&T Comments at 7.  

Sec Petition at 19-20, n.60. Qwest states that i t  seeks relief in the following wire centers in Nebraska: 
Bennington, Elkhorn-Waterloo, Gretna, Omaha 78th Street, Omaha 84th Street, Omaha 90th Street, Omaha 
Bellewe, Omaha 135th Street. Omaha Fort Street, Omaha Fowler Street, Omaha 156th Street, Omaha Izard Street, 
Omaha I)ouglas, Omaha 0 Street. and Springfield and Valley. Qwest also seeks relief in the following wire centers 
in 1A: Council Bluffs Manawa, Council Bluffs Downtown, Crescent, Glenwood-Mineola, Malvern, Missouri Valley, 
Neola and Underwood. Id. 

711 

Qwest has supplemented certain aspects of the record with wire center-specific data 71 

’’ Wc emphasize that we make no findings with regard to the service territory of the other independent LECs in the 
Omaha MSA. 
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b. Mass Market  Services 

25. On the basis of the evidence of competition on the record and the application of the section 
10(a) statutory criteria, we conclude that enforcement of the listed dominant carrier regulations for mass 
market exchange access and broadband Internet access services is unwarranted. In particular, we find 
most persuasive that Cox has acquired a (REDACTED] share of the residential access market 
[REDACTED] Qwest, and that Cox has [REDACTED] share of the broadband Internet access market.” 
Our forbearance from the application of the dominant carrier regulations before us today is conditioned 
upon Qwest’s compliance with conlpctitive carrier requirements, and in no instance is Qwest to be 
subject to less refplation than any competitive LEC. We reach these conclusions by examining the state 
of competition in Qwest’s service territory in the Omaha MSA for mass market services, including 
market share, demand and supply elasticities, and Qwest’s size, resources, and technical capabilities. 

(i) Section 10(a)(l) - Charges, Practices, Classifications, and  
Regulations 

26. Section 10(a)(l) requires that we determine whether enforcement of the regulations at issue 
is not necessary to ensure that charges, practices, classifications or regulations by Qwest are not unjustly 
or unreasonably d i ~ c r i m i n a t o r y . ~ ~  In its Petition, Qwest argues broadly that dominant carrier regulation 
of Qwest’s “local telephone services” in the Omaha MSA is no longer necessary to ensure that Qwest’s 
rates and practices are just, reasonable and not unreasonably discriminatory, and that Qwest therefore 
satisfies the criteria of Section 10(a)(l) of the 1996 
MSA tclecommunications market has become highly competitive, that no carrier has market power, and 
that there is no longer any regulatory justification for applying unique regulatory requirements to any 
single carrier as “dominant.”” Qwest asserts that requirements other than dominant carrier regulation, 
such as sections 201 and 202 of the Act, are sufficient to protect consumers from any carrier attempting 
to charge unreasonable rates.” 

More specifically, it contends that the Omaha 

27. We conclude that the Commission’s relevant rules on dominant carrier price caps, rate of 
return. tariffing, rate averaging, and discontinuance are no longer necessary to ensure that Qwest’s rates 
and practices are just, reasonable, and not unjustly or unreasonably discriminatory for the services in the 
product market at issue below. We irecognize, however, the special problem of carrier’s carrier charges - 

See infi-a para. 28 13 

“See47 U.S.C. 6 IbO(a)(l). 

”See Petition at 32 

’‘ id 
See id. at 33 (citing 47 U.S.C. $9 ?01.?02). Section 201 of the Act mandates that carriers engaged in the 

provision of interstate or foreign communication service provide service upon reasonable request, and that all 
charges, practices. classifications. and regulations for such service be just and reasonable. 47 U.S.C. 
201 also empowers the Conunission to require physical connections with other carriers, to establish through routes, 
and to determine appropriate charges for such actions. id. Section 202 states that it is unlawful for any common 
carrier IO make any unjust or unreasonable discrimination in charges, practices, classifications, regulations, facilities, 
or services. or to make or give any undue or unreasonable preference or advantage to any person or class of persons. 

11 

201. Section 

47 U.S.C. $ 2 0 2 .  
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that all LECs have monopoly power over the rates that they charge carriers wishing to terminate calls to 
LECs’ end user customers. Our analysis below discusses the competitive environment in general, and 
addresses why certain dominant carrier regulations are not necessary to check Qwest rates and practices 
with regard to its own end users. We address the special problem of carrier’s carrier charges separately 
below. 

(a) Marke t  Share 

28. Muss Murkel Switched Access Service. For this factor, we find compelling that Qwest has 
less than [REDACTED] percent of the market for residential access lines in Qwest’s service territory in 
the MSA, based upon Qwest’s and Cox’s own submitted data. To reach a determination with regard to 
the mass market for switched access services, we find that the data Qwest and Cox have submitted 
regarding residential customers are a reasonable proxy for the number of mass market customers served 
by each c a ~ ~ i e r . ’ ~  Qwest reports that as of  December 2004, it had [REDACTED] residential retail access 
lines.” Cox submits that as of May 1, 2005, it had [REDACTED] residential lines.80 

29. Although we are confident that the evidence in this record demonstrates that Qwest has less 
than [REDACTED] of the relevant share of the mass market for switched access, we are unable to 
calculate an absolute figure based on that record!’ No state regulatory compilations of the number of 
access lines for the geographic market in question were submitted in this proceeding, and no carriers 
other than Qwjest or Cox submitted data in this proceeding detailing the number of residential access 
lines. Our market share estimates are also supported by Qwest’s evidence regarding E91 1 data. Relying 
on estimates from an E91 1 database administrator from April 2004 as “a directional surrogate for the 
number of access lines served by facilities-based CLECs,” in combination with competitive LEC resale 
and UNE-P data as of February 2004 and its own retail access line data, Qwest submits that the 

Although the Commission’s customer class distinction for assessment of dominance traditionally distinguishes 
between mass market customers and enterprise market customers. Qwest and Cox submitted their customer data 
grouped in categories of “residential” customers and “husiness” customers. Due to these similarities between the 
kinds of sen’ices that residential customers and very small business customers purchase, as well as how carriers 
iiiarket and provide service to them, we find that the economic considerations that lead to the provision of service to 
a residential customer are similar to the economic considerations that lead to the provision of service to a very small 
business customer. It therefore is reasonable for us to treat the data Qwest and Cox have submitted regarding 
residential customers as a proxy for the number of mass market customers served by each carrier. Even if Qwest and 
Cox have omitted very small businesses from their residential access line counts, this omission would have only a 
negligible affect on our analysis of this market. 

7R 

Letter from Cronan O ’ C o ~ e l l ,  Vice President - Federal Regulatory Affairs, Qwest, to Marlene H. Dortch, 
Secretaly, FCC. WC Docket No. 04-223. Attach. 1 at 5 (filed May 20, 2005) (Qwest May 20,2005 ExPar-re Letter) 
Qwest’s retail access line base in the Omaha MSA has declined by [REDACTED] percent over the last several 
years, falling from [REDACTED] in December 1997. Id. 

70 

Letter from J.G. Harrington, Counsel to Cox, to Marlene Dortcb. Secretary, FCC, WC Docket No. 04-223 at 3 
(filed Jun. 30, 2005) (Cox lune 30, 2005 Ex P a m  Letter). 

See .supra para. 28.  81 
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competitive LEC market share of residential access lines in Qwest’s service territory in the Omaha MSA 
is (REDACTED] percent.’* 

30. Mass Market Broadhand Infervet rlccess Service. Qwest has (REDACTED] of the market 
for broadband Internet access service. Cox does no1 dispute Qwest’s contention that Cox [REDACTED] 
of the broadband subscriber base in the Omaha MSA. Qwest submits that, based on Cox’s national cable 
modem subscribership penetration rate of 24.6 percent, Cox has approximately 86,000 cable modem 
suhscrihers in the Omaha MSA, compared to [REDACTED] DSL subscribers for Qwest as of December 
2004.R‘ Cox confirms that Qwest’s figure is a “reasonable estimate” of Cox’s broadband Internet access 
base.x4 Again, while we are unable to calculate a precise market share figure based on the record before 
us in this proceeding, there is no dispute that Cox’s mass market broadband Internet access subscriber 
base [REDACTED] Qwest’s. 

(b) Marke t  Elasticities and  Structure  

31. Apart from strict measurement of market share, as part of our forbearance analysis we also 
examine other economic factors relevant to determining whether enforcement of dominant camer 
regulation is necessary to ensure that Qwest’s practices in offering interstate mass market switched 
access services are just, reasonable, and not unjustly or unreasonably discriminatory. In reaching 
conclusions regarding dominance, the Commission looks beyond market share, and evaluates factors 
such as demand and supply elasticities, and the firm’s cost, structure, size and resources.8s While not 
controlling, such indicia can be of relevance to our analysis, so we examine them accordingly. 

32. D~.ma~?dEla.r t ic i ty .  A firm’s demand elasticity refers to the willingness and ability of a 
fimi‘s customers to switch to another provider or otherwise change the amount of services they purchase 
from that firm in response to a change in price or quality of the service at issue.8b High firm demand 
elasticity indicates customer willingness and ability to switch to another service provider in order to 
obtain price reductions or desired features. Moreover, it also indicates that the market for that service is 
subject to competition.” 

~ 

Qwest  Teitzel Aff. at 6-8. Qweat has transitioned 90 percent of all of its UNE-P facilities region-wide to the 
Quest Platform Plus (QPP) commercial product. Qwest May 20. 2005 Ex Parte Letter at 2.  Although Qwest’s 
Petition indicates that the E91 1 database records are from communities in the Omaha MSA, Qwest Teitzel Aff. at 7, 
Qwest later clarifies that the line counts in the Petition reflect “only, , . E91 1 records in the wire centers in Qwest’s 
serving territory in the MSA.” Qwest May 20, 2005 Ex P a m  Letter, Attach. I ,  Tab 5 .  

Qwest May 20, 2005 Ex Purfe Letter, Attach. 1 at 17. 

Letter from J.G. Harrington. Counsel to Cox, to Marlene H. Dorlch. Secretary, FCC, WC Docket No. 04-223, 

83 

Attach. at 1 (filed Sept. 15, 2005). 

’’ /“virion Pursuant 10 Section lO(cJ of the Comniunicutions Act 0/1934, as Amended,/or Forbearancefrom 
Doniiiiunl Carrier Regulation andfur- Reclassification as a Nan-Dominant Carrier, Order and Notice of Proposed 
Rulemaking. 13 FCC Rcd 14083, 141 18-19, para. 67 (1998) (Comsat Order); see also AT&Tv. FCC, 236 F.3d at 
731. 

no Comsur Older, 13 FCC Rcd at 14120. para. 71. 

Id. 
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33. In assessing demand clasticities for mass market exchange access services, we recognize here 
as we did in the CLEC Access Charge Order that competitive carriers serve two distinct customer groups 

~~ end users for long distance calls, and interexchange carriers.88 With regard to the end user market, we 
find the demand elasticity in the inass market interstate exchange access market to be high. The 
Commission has repeatedly found that residential customers are highly demand-elastic, and willing to 
switch to or from their provider to obtain price reductions and desired features.89 Nothing in this record 
indicates otherwise for residential or other mass market customers, and the growth in Cox’s residential 
access line base and corresponding decline in Qwest’s base, as described above, fully supports our 
forbearance determination here. As for concerns of interexchange carriers’ inability to switch providers 
and the terminating access monopoly, we explain below that w e  impose upon Qwest the same obligations 
as all other competitive LECs as a condition of our relief, and conditionally modify the pricing 
mechanism for carriers’ carrier charges9’ 

34. We make a similar finding of high demand elasticity for mass market broadband Internet 
access services. In previous decisions, the Commission has determined that customers can and do choose 
between competing DSL and cable modem providers, and the record in the instant proceeding is 
consistent with those cases.91 

35. Supply Elasticity. In general, supply elasticity refers to the ability of suppliers in a given 
market to increase the quantity of service supplied in response to an increase in price. The Commission 
uses this “to determine the ability of alternative suppliers in a relevant market to absorb a carrier’s 
customers if such carrier raised the price of its service by a small but significant amount and its 
customers wished to change carriers in response.”92 Two factors determine supply elasticity: 
(1)  whether existing competitors have or can relatively easily acquire significant additional capacity, in 
which case supply elasticities are high, and (2) the absence of significant bamers to entry, be they legal 
(e.g.. government imposed restrictions), economic (e .g . ,  capital costs, economies of scale), technological 
(e.g. ,  a new innovation protected by a patent), or operational (e.g., lack of skilled  worker^).'^ 

36. The record of competition compiled in this proceeding and, significantly, the other market- 
opening regulations that we leave in place today, support our finding that supply elasticity in this market 

s Chai-ge Reform, Rc/or-ni ?/Access Cliuiges Imposed by Competitive Local Exchange Carriers, CC Docket 
No. 96.262, Seventh Repor3 and Order and Further Notice of Proposed Rulemaking, 16 FCC Rcd 9923,9938, para. 
38 (2001) (CLEC Access Charge Reform Order). 

”I Morion o/AT&T Corp. to bc Reclass$ed us a iVon-Dominant Carrier, FCC 95-427, Order, 11 FCC Rcd 3271, 
3305. para. 63 (1995) (AT&TReclassifiralion Order). 

“I See infia paras. 39-41 

Sc,e Sccrion 271 Broadband Fo:-heuranre Order, 19 FCC Rcd 21496,21506, para. 22; Review ofRegulaloy 
Rryub-cwmrsfur Incunibcnr LEC Broodhand Telecanimunicatiuns Services. CC Docket No. 01 -331, Notice of 
Proposed Rulemaking, 16 FCC Rcd 22745, 22748, para. 5: Applications ofNexrel Conimunications, Inc. and Sprint 
Coipowtion.for Consent 10 Pansfir Conrrol ofLicenses and Aulhorizations, WT Docket No. 05-63, Memorandum 
Opinion and Order. FCC 05-148. para. 167 (rel. Aug. 8,2005). 

’’ Conisat Order. 13 FCC Rcd at 14123. para. 78 

91 

Ser id at 14123-24, para 78: ~ e r , 4 T & T R e ~ I a ~ ~ i f j ~ a t i o n  Order. 1 I FCC Rcd at 3303. para 51 91 
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is high for all mass market services. Cox’s extensive facilities build-out in the Omaha MSA, and 
growing success in luring Qwest’s mass market customers, indicates that the first factor is easily satisfied 
for both switched access and broadband Internet access services.94 Moreover, with regard to switched 
voice services, the number of resold lines and QPP lines are also not i n s i g n i f i ~ a n t . ~ ~  

37. For many of the same reasons as above, we find that the harriers to entry in the Omaha MSA 
for switched access services are low. We  are mindful that this determination relies heavily on the 
availability of section 251 (c) and other pro-competitive regulations that we leave undisturbed in this 
Order. In particular, our rejection of Qwest‘s request for forbearance from its section 251(c) duty to 
provide interconnection and collocation at cost-based rates, as well its obligation to proved resale at 
avoided cost rates, helps to ensure that existing and new competitors can enter the exchange access 
market. Our decision to deny Qwest’s request for forbearance from all section 251(c) and 271 
obligations ~ other than those arising under section 251 (c)(3) regarding transmission facilities, and the 
section 271 checklist requirements that correlate to those section 251(c)(3) transmission facilities - 
addresses many of the concerns raised by the Iowa and Nebraska commissions in particular:6 as well as 
other c~nunenters .~’  

38. Firm Cost, Size, Resources. We find that the record before us is consistent with forbearance 
in the context of mass market switched access and broadband Internet access services because compared 
to Cox, Qwest does not have sufficiently lower costs, sheer size, superior resources, financial strength, or 
technical capabilities to warrant retaining the regulations in question. Under the relevant precedent, the 
issue at this point in our dominance analysis would be not whether Qwest has advantages, but “whether 
any such advantages are so great to preclude the effective functioning of a competitive market.”98 We  

We describe Cox’s build-out in Pan II1.E.I .c.(ii), supra 94 

’’ Qwest reports that it provides at least [REDACTED] QPP residential lines. See Qwest May 20,2005 ExPurfe 
Letter, Attach. I at Tab 8. Qwest also reports that as of April 2004, provided to its competitors [REDACTED) 
resold residential lines, and [REDACTED] UNE-P residential lines. Qwest Teitzel Aff. at 8. As noted above, 
Qwest has transitioned 90 percent of all of its UNE-P fac 
supru note 82. 

“ With regard to Council Bluffs. which is part of Qwest’s service territory in the Omaha MSA, the Iowa Ut 
Board comments that “[tlhe Council Bluffs retail market has developed a level of competition that was envisioned by 
the passing of the I996 Telecommunications Act,” hut that “[ilf the level of retail competition in the Council Bluffs 
market is to remain at its current level or improve. competitors will need to have access to the wholesale facililies 
and services as they do today.” Iowa Utils. Bd. Comments at 3-4. The Iowa Utilities Board goes on to express 
panicular concerns about removing certain requirements of interconnection, namely, the duty to negotiate in good 
faith: proliding facilities and equipment; allowing nondiscriminatory access and interconnection to network elements 
and facilities; allowing physical collocation; and providing retail services at wholesale rates for resale by 
competitors. Id. at 4.  In disagreeing with Qwest’s request for forbearance, the Nebraska Commission notes that all 
competitive LECs still rely heavily on sections 251(c) and 271, and highlighted the ohligations lo interconnect at any 
point; to allow collocation; and to negotiate in good faith. Nebraska PSC Comments at 1-2. 

”See .  ~’.g., McLeodUSA Comments at 7-8 (“McLeodUSA submits that the fact that competitors have been able to 
incrcasc their number of lines is simply because they are able to obtain the bottleneck fac 
under the specific terms of Section 251 and 271 .”). 

qgSee .~T&TRecluss~/ i~ui i~, i~ Order, 11 FCC Rcd at 3309, para. 13. citing Firs1 Interexchange Cornperilion Order, 6 
FCC Rcd at 5891-92. 

es region-wide to the QPP commercial product. See 

es controlled by Qwest 
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find that even if Qwest has some advantages regarding lower costs, sheer size, superior resources, 
financial strengh, or technical capabilities - an issue we do  not decide in the abstract - Qwest does not 
have such advantages relative to Cox in the Omaha MSA. The record reveals that Qwest’s most 
significant competitor in the Omaha MSA is Cox.99 Cox, like Qwest, is a large business that competes in 
numerous states in the provision of a range of telecommunications services with demonstrated technical 
capabilities.1w For instance, Cox readily submits that it is “the leading competitive provider of facilities- 
based local telephone service, with well over one inillion lines in service.”’o’ Qwest also is subject to  
compctition from other established carriers in the Omaha MSA of significant size.’” There is no 
evidence in the record to indicate that Qwest could leverage the factors relevant here to  sustain prices 
profitably above the competitive level. 

(c) Specific Forbearance Granted 

39. PI-ice Cup und Turifing Forbeur-once f i r  Exchange Access Services. Due to Qwest’s loss of 
[REDACTED] residential access lines and our analysis of the other factors above,’” we find that, 
subject to certain conditions, enforcement of our dominant carrier price cap rules is not necessary to  
ensure that Qwest’s charges, practices, or regulations are just, reasonable, and not unjustly or 
unreasonably discriminatory with regard to the prices Qwest charges to its own end users. We  conclude 
that enforcing price caps is not necessary, and we forbear from those regulations accordingly. We, 
however, condition our forbearance from applying section 61.41 price caps to Qwest’s mass market 
access scwice charges on Qwest’s compliance with regulations that apply to all competitive LECs, in 
particular section 61.26 of the Commission’s rules. 

10. In the CLEC Access Churge Reform Order, the Commission found that interexchange 
carricrs are subject to the monopoly power that all competitive LECs wield over access to their end users, 
and that carriers’ carrier charges cannot be fully dereg~~lated.”~ As a result, the Commission has 
imposed a dctariffing regime through section 61.26 that permits the filing of tariffs on one day’s notice 
without cost support (and presumes the access charges that Competitive LECs charge their carrier 
custmncrs to be just and reasonable) where the rates are at or below a benchmark that is “the rate of the 
competing ILEC.”In’ Competitive LECs are subject to mandatory detariffing of any rates that exceed the 

Prtition at 8-9; Qwest Teitzel Aff. at 8. 

See. c g . ,  Qwest Teitzel Aff. at 10.13. I no 

lo’ Cox Comments at 1. Cox also provides a number of business services at the national level, which presumably 
would trnd to increase its purchasing power with suppliers. Qwest Teitzel A& at 12 (claiming that at EOY 2002, 
”Cox Business Services was realizing almost $1.2M per month in revenue, from almost 16,000 business customers”). 

See, ~ g . ,  Qwest Tejtzel Aff. at  18 (citing McLeodUSA’s fourth quaner and total year 2003 results disclosing that I02 

nationwide McLeodUSA serves “approximately 28,000 customers valued at $9.5 million of revenue”). 

Ser supru paras. 28-38, 

CLEC .4rces.5 Charge R+rm Order. 16 FCC Rcd at 9938, para. 38 

Id. at 9925. para. 3: see also 41 C.F.R. 9 61.26 

103 

I o4 

IU5 

20 



Federal Communications Commission FCC 05-170 

otherwise, the Commission does not regulate the rates charged pursuant to any other 
arrangement that competitive LECs may reach with interexchange carriers. 

41. To ensure that our forbearance today does not result in rates that are unjust or unreasonable, 
and in light of the “unique nature” of the access n~arket,’~’ we therefore condition this forbearance upon 
the same regime under which Competitive LECs currently operate. Specifically, we extend to Qwest the 
current benchmark that applies to all of its competitors - Qwest’s tariffed rate as of July 1, 2005 - which 
will also senre as the benchmark for other LECs operating within Qwest’s service territory in the MSA. 
Thus, if Qwest charges switched access rates to its carrier customers equal to or below this benchmark, it 
is not required to file a tariff at all, or may file a tariff on one day’s notice without cost support. If it 
charges more, it may not file a tariff. l u g  As with competitive LECs, we impose no such restriction on the 
rates Qwest may charge its own end user customers. Rather, for the reasons stated above, we believe 
competitive forces are sufficicnt to constrain those rates. For these reasons, we also forbear from 
applying any dominant carrier tariffing requirements to Qwest for mass market switched access services, 
conditioned upon its compliance with the same permissive detariffing obligations that apply to Cox and 
other competitive LECs. 

42. Rate of Return arid Tur-iyfing Forbearance for Broadbarid Internet Access Services. We find 
that continued application of our section 61.38 cost support and Part 65 rate of return regulations to 
Qwest‘s broadband Internet access transmission services is not necessary to ensure that Qwest’s charges, 
practices, or regulations are just, reasonable, and not unjustly or unreasonably discriminatory so long as 
Qwest is subject to the same treatment as non-dominant carriers under those rules. Continuing to subject 
Qwest to these rules for its DSL services is no longer appropriate in light of its place in the broadband 
Internet access market in Qwest’s service territory in the Omaha MSA. Qwest’s DSL offering need not 
be regulated any more than that of any other competitive LEC to prevent improper discrimination. Thus, 
Qwest may file tariffs on one day’s notice without cost support, or may file no tariffs. 

43. Discontinuance arid Sfreamlined Transfer of Control Forbearance. For all mass market 
switched access and broadband Internet access services, we find that continued application of our 
dominant carrier discontinuance rules is not necessary to ensure that Qwest’s charges, practices, or 
regulations are just, reasonable, and not unjustly or unreasonably discriminatory so long as  Qwest is 
subject to the same treatment as non-dominant carriers under those rules.Iw We conclude that subjecting 

’06 CLECAcccvs Charge Reform Order, 16 FCC Rcd at 9938, para. 40. 

lo’ Id. at 9938, para. 39. 

We reject Cox’s proposal that, to the extent relief is granted, the Commission allow competitive LECs in Omaha 
to maintain their access charge rates for no less than 60 days after Qwest changes its tariffed rates. Cox Comments at 
37. Cox argues that in order for a competitive LEC to keep its rates at or below the incumbent LEC’s, it must have 
“adequate notice’‘ of the incumbent LEC’s rates so that it has “the opportunity to analyze Qwest’s new rate, to 
dererniine whether it is reasonable. and to decide whether to adjust its own rate to conform to Qwest’s rate or to 
challenge the new rate as unreasonable under Sections 201 and 208 of the Act.” Id. at 37-38. Because we subject 
Qwest to the CLEC Access Charge Reform Order’s benchmark regime, we do not share MCl’s concern that price 
caps arc necessaly because the Commission previously has found that the switched access market is not suuctured to 
constrain competitive LEC rates. MCI Comments at 16-17 (citing CLECAccess Charge Reform Order, 16 FCC Rcd 
at 9936. para. 33). 

47 C.F.R. s$ 63.03(b)(2), 63.71(a)(5). (b)(4). (c) 
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Qwest to a 60-day automatic grant period for discontinuance of service, and a 30-day comment period for 
affected customer notice, is not necessary under section 10(a)(l), where Cox and other competitive LECs 
are subject to a 30-day automatic grant period and 15-day comment period. Where the majority of 
customers have selected carriers other than Qwest, we find that continuing to impose more onerous 
discontinuance requirements is no longer necessary to ensure just, reasonable, and not unjustly or 
unreasonably discriminatory charges and practices. However, to maintain sufficient customer protection 
to ensure the justness and reasonableness of Qwest’s practices, we predicate this relief upon Qwest’s 
compliance with the discontinuance rules that apply to non-dominant carriers. Similarly, we forbear 
from applying our streamlined transfer of control rules to Qwest as a dominant carrier, conditioned upon 
treatment of Qwest as a non-dominant carrier. 

(i i)  Section IO(a)(Z) - Protection of Consumers 

44. The second criterion under section 10 requires that we assess whether enforcement of our 
dominant carrier regulations to mass market interstate switched access and mass market broadband 
Internet access services is unnecessary for the protection of consumers.”’ Qwest claims that it satisfies 
the criteria of section 10(a)(2) because the “high level of facilities-based competition, the lack of entry 
barriers, and the vitality of existing competitors will provide all the product, price, service and choice 
protection that consumers need.”’” I t  further argues that customers in the Omaha MSA are being 
deprived of the full benefits of competition because of the continued regulation of Qwest as a dominant 
carrier.“‘ 

45. For many of the same reasons that led us to conclude that section 10(a)(l) is satisfied, we 
also conclude that section 10(a)(2) is satisfied with regard to a limited set of dominant camer regulation 

~ price caps, rate of return, tariffing and section 214 regulation. Most notably, in light of Cox’s capture 
of IREDACTED] residential access lines compared to Qwest’s [REDACTED], continuing to subject 
Qwest to these requirements does not enhance consumer pr~tec t ion .””~  Subjecting Qwest to heightened 
price cap and rate of return regulation simply hinders its efforts to compete to re-acquire these customers 
and does not protect consumers. In the interest of enhancing customer choice, forbearance is warranted, 
and we find that the dominant carrier regulations at issue are no longer necessary to protect consumers. 

(iii) Section 10(a)(3) - Public Interest 

46. The third criterion of section 10 requires that we determine whether forbearance from 
applying our dominant carrier regulations, including our tariff filing requirements, our section 214 
transfer requirements. and our price cap re&itions is consistent with the public interest.’I4 In making 
this determination, the Commission shall consider whether forbearance will promote competitive market 
conditions, including the extent to which forbearance will enhance competition among providers of 

‘I’ 47 U.S.C. 5 160(a)(2). 

Petition at 34. 

‘ I 2  Petition at 35. 

See .$upra nn. 79,EO. 

‘ I 4  47 U.S.C. $ 160(a)(3). 
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telecommunications services.”’ Qwest argues that if the Commission continues to regulate it as a 
dominant carrier in the Omaha MSA telecommunications market, it will “hobble Qwest’s ability to 
compete for customers, and would continue competitive distortions that do not serve the public 
interest.”’I6 Qwest also notes that in the AT&TNon-Donzinance Order, the Convnission describes the 
significant costs of continued asymmetric regulation.”’ Qwest insists that continued dominant carrier 
regulation of its services in the Omaha MSA will involve these same costs.118 

47. Similarly, we conclude that forbearing from our dominant carrier regulations that apply to 
interstate switched access and broadband Internet access services is consistent with the public interest.”’ 
Specifically, we find that it  will enhance the vigorous local exchange competition that has emerged in the 
Omaha MSA, and will serve the public interest, if we no longer apply to Qwest the dominant carrier 
regulations that apply to such services, including our tariff filing requirements, our section 214 
requirements, 3nd our price cap regulations.’z0 As stated above, Qwest serves less than [REDACTED] 
percent or the residential access lines in the interstate exchange access services market in the Omaha 
MSA ~ a market with high supply and demand elasticities for end user customers.’*’ Qwest’s share of 
the broadband market is [REDACTED].I2* In these environments that are competitive for end users, 
applying these dominant carrier reLulations to Qwest limits its ability to respond to competitive forces 
and. therefore, its ability quickly to offer consumers new pricing plans or service packages. 

48. We do not believe that a lack of reylation will harm end user competition or consumers. 
For instance, regarding price cap requirements and end user selection of competing providers, we believe 
that market pressures created by Cox and others will force Qwest to price its mass market interstate 
exchange access services competitively, or face further loss of market share for these services.12’ As 

‘ I 5  47 U.S.C. 5 16O(b). 

Petition at 36. 

Id. (pointing to the Commission’s description of the disincentives to innovate due to loss of the so-called “first- 
mover advantage” caused by longer tariff notices: the disincentive for AT&T to reduce prices: the ability of AT&T’s 
competitors to delay and undermine its initiatives: and the unique administrative and overhead costs on both AT&T 
and the Commission which flowed into AT&T’s prices). 

1 1 1  

S w  Petition at 36. Qwest states that the 15-day tariff notice requirement that applies to it gives competitive LECs l l R  

the opportunity to respond to Qwest’s filed rate service changes or to get to market first with a new price or service 
offering before Qwest’s tariff becomes effective. Qwest further states that, as a donlinant carrier, it is also uniquely 
prohibited from responding to competition with deaveraged rates within the study area. Id. 

‘I’ 47 U.S.C. 5 lhO(a)(3). 

In making our determination under section 1 O(a)(3), Congress has directed the Commission to consider whether 120 

forbearance will promote competitive market conditions, including the extent to which forbearance will enhance 
competition among providers of telecohunications services. See 4 1  U.S.C. i; 160(b). 

See supra para. 28. 121 

’” See supru para. 30 

.4gatn. we rely on the benchmark condition described above to correct for the fact that the access service market 
othenmse does not allow competition to discipline rates. 
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another example, and for the same reason, we conclude that no longer enforcing against Qwest 
requirements that it  provide cost-support for its tariffs as currently required by section 61.49 of the 
Commission’s rules is consistent with the public interest.’24 Significantly, we also find that our 
conditional price cap benchmark is a protection against harming competitive harms. Again, we believe 
that Qwest is subject to sufficient competition from Cox that it will price its mass market interstate 
switched access and mass market broadband services competitively without this level of  burdensome 
regulatory oversight. 

19. Indeed, as Qwest argues, forbearing from the application to Qwest of these dominant carrier 
requirements will increase competition in the market by freeing Qwest from unnecessary regulatory 
burdens. At a minimum. we believe that forbearing from dominant carrier regulation in the Omaha MSA 
will scwe the public interest by increasing the replatory parity among providers of mass market 
interstate exchange access services in the Omaha MSA. As a result of our decision today, the playing 
field between Qwest and Cox will be leveled to the extent Qwest will no longer be the only carrier in its 
senice territory in the Omaha MSA subject to dominant carrier replations that apply to mass market 
interstate exchange access services. In light of the fact that Qwest’s share of this market, when compared 
with Cox’s share, is [REDACTED], we believe this outcome is warranted and serves the public 
interest.”’ For DSL services, where the market share is approximately 86,000 for Cox compared to 
IREDACTED] for Qwest, the regulatory parity policy is even more c~nmpelling.”’~~ 

C. Enterprise Services 

50. We deny Qwest’s request for forbearance with regard to  enterprise services due to a lack of 
sening area-wide information for the Onmaha MSA. The precedent relevant to the Commission’s 
assessment of dominance consistently has distinguished between mass market and enterprise  service^,'^' 
and that distinction p i d e s  OUT analysis here. Instead, Qwest has submitted its case for a broader product 
market.’28 Qwest has not provided sufficient data for its service territory for the entire MSA to allow us 
to reach a forbearance detemmination under section 10(a) for the enterprise market, and we therefore deny 
this aspect of the Petition.’*’ 

12‘ 47 C.F.R. 5 61.49. 

See supro para. 28 

See supra para. 30. 126 

’ ”  See. cg.. IFoo,./dCom/MCI Order. 13 FCC Rcd at 18040-42, paras. 24-29, 

Petition at 6 (seeking forbearance from “the market for services provided under Section 251 (c) and selected I I 8  

services under Section 271 provided within the boundaries of the Omaha MSA) .  

As we explain above, although Qwest seeks forbearance relief from dominant carrier regulations rather than a 
declaratory ruling that it is non-dominant, in light of the overlap between the forbearance criteria of section 10 and 
the Commission’s doininance analysis, the forbearance analysis from dominant regulation we undertake today is 
informed by the Commission’s precedent analyzing a carrier’s market power. See supra para. 1 I .  Historically, the 
Commission has employed differcnt geographic market definitions to carry out the differing statutory. economic, and 
policy goals of the proceeding at hand, and our approach to markets in this forbearance proceeding tracks the 
Commission’s precedent regarding what is the appropriate geographic market for analysis. For example, when 
evaluating whether certain network elements should he made available on an unbundled basis, which implicates 
(continued.. ..) 
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C. “Fully Implemented” 

51, As a threshold matter, we must consider whether section 10(d) bars the forbearance relief 
Qwest seeks from section 271 and section 251(c) requirements. Section lO(d) of the Act provides that 
the Commission may not forbcar from applying the requirements of section 271 or section 251(c) unless 
it detcniiines that those requirements are “fully imple~nented.”’~~ We conclude that those sections are 
“fully impleniented and may be forborne from. 

1. Section 10(d) As I t  Relates to the Requirements of Section 271 

5 2 .  Qwest seeks forbearance from section 271 (c)(Z)(B)(i-vi) and (xiv). We conclude that section 
IO(d) does not prevent us from granting Qwest forbearance relief from these checklist portions of 271 (c). 
Suhscquent to the filing of Qwest’s Petition and comments in the instant proceeding, the Commission 
held i n  the Section 271 BruudDand Furbeur-arm Order that the checklist portion of section 271(c) is 
“fully impletiiented once section 271 authority is obtained in a particular state.”’ Accordingly, because 
Qwest has obtained section 271 authority in Nebraska and Iowa’32 (as all the BOCs have in all their 
states), the checklist requirements of section 271 (c) have been “fully implemented” for purposes of 
section 10(d). 

(Continued from previous page) 
issues of economic self-provisioning, the Commission has focused its analysis on wire centers, which also is the 
approach we adopl today when analyzing Qwest’s unbundling obligations arising under section 251 and section 271 
of the Act. See, e.g., Tviennial RcvieM.Rcmand Order, 20 FCC Rcd at 2581-85, paras. 79-85 (analyzing dedicated 
transpon impairment at the “very detailed level” of specific routes between wire centers); see also id. at 2619-25, 
paras. 1 S5-65 (conducting a wire center-based impairment analysis for high capacity loops); see also blfra Parts 
1II.D. II1.E (analyzing forbearance from section 251 and section 271 obligations on a wire center basis). By 
comparison, the Comniission previously has conducted its dominance analysis in broader geographic markets, which 
also is the approach we adopt today when evaluating Qwest’s request for relief from dominant camer regulations. 
See, cg.. AT&TRer/u.ssificurion Order. 1 I FCC Rcd at 3286, para. 22 (adopting a national geographic market). 

47 U.S.C. 4 160(d) 

‘‘I Sec Section 271 Emadhand For-bearance Order, 19 FCC Rcd at 21 503-04, para. 17 (rejecting the argument that 
the “fully implemented” language contains competitive thresholds); see id. at 2 1512, para. 35 (rejecting the argument 
that section 271(d)(4) precludes a grant of forbearance reliefunder section 10 as“inconsistent with the plain terms of 
the siatute”); .see id. at 21502-04, paras. 12-18. We therefore reject the arguments of several commenters that the 
Commission cannot forbear from application of a checklist requirement, either because section 271 has no1 been 
“fully implenicnted,” see, e .g . ,  AT&T Comments at 26; Sprint Comments at 13, or because section 27l(d)(4) 
prohibits the Commission. “by rule or otherwise,” from “limit[ing] or extend[ing] the terms used in the competitive 
checklist,” see, e .g . ,  Sprint Comments at 3; McLeodUSA Comments at 3. CompTel suggests that section 271 is not 
fully implemented until a minimum of three years after long-distance authority has been granted in a particular state. 
Sc~e CompTel Comments at 8. The Commission has rejected this argument. Section 271 Broadband Forbearance 
Order., 19 FCC Rcd at 21 504, para. 18 (holding that the “fully implemented” language of section 10(d) must be read 
in context and that the section 272 requirements, which sunset at a minimum three years after section 271 approval 
has heen granted, are distinct from the other requirements of section 271). 

‘“ S r e  Qwes/ I A h E  Section 271 Order, 17 FCC Rcd 26303 
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2. Section 10(d) As It Relates to the  Requirements of Section 251(c) 

53. We conclude that section 251(c) is ‘‘fully implemented for all incumbent LECs nationwide. 
Specifically, we conclude that section 251(c) is “fully implemented because the Commission has issued 
rules implementing section 251(c) and those rules have gone into effect. We believe the interpretation 
we adopt today is the most natural reading of statute.133 The Commission is the entity that “implements” 
section ?SI(c), and hence the full implementation of section 251(c) is triggered by action taken by this 
Commission. In contrast, incumbcnt LECs comply with section 251(c) and the Commission’s d e s ,  but 
in this context are not properly said to be implementing this statutory provision. Our interpretation that 
the Comniission is the entity that implements section 251(c) also is the interpretation most consistent 
with scction 251(d)(l), which directs the Commission within six months after section 251(c) was enacted 
to “complete all actions necessary to establish regulations to implenient the requirements of’ section 
251 . I i 4  Therefore, it is these rulemaking activities, by which the Commission established replat ions to 
implement the requirements of section 251 (c), that most properly represent the threshold activity that 
must occur before the Commission can forbear from applying the requirements of section 251(c). 

54. The interpretation we adopt today regarding when section 251(c) is fully implemented is 
similar in approach to the Commission’s previous interpretation of section 10(d) as applied to section 
2 7 1 ( ~ ) . ” ~  To the extent there are differences in our interpretation of section 10(d) as it applies to 
sections 251(c) and 271(c), those differences result from and track statutory differences.136 In the Section 

- 
Section 1 O(d) provides in relevant part that “the Commission may not forbear from applying the requirements of 

section ?51(c) or 271 under subsection (a) ofthis section until it determines that those requirements have been fully 
implemented.” 47 U.S.C. 5 160(d). As used in this context, we find that the phrase “until it determines that those 
requirements have been fully implemented” refers to the Commission and indicates that Congress intended for us to 
determine when the requirements of section 251(c) have been fully implemented. We believe, therefore, that when 
the D.C. Circuit stated in 2001 that the requirements ofsectioo 251(c) had not been fully implemented, it merely 
referred to the fact that the Commission had not yet found that the requirements of section 251(c) were fully 
implemcnted. Association ofCoinniunicalions Enters. v. FCC, 235 F.3d 662, 666 (D.C. Cir. 2001). 
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47 U.S.C. 5 ?51(d)(l) (emphasis added) 

In the present context. we conclude that section 251(c) is fully implemented once the Commission has completed 
its work of promulgating rules implementing section 251(c) and those rules have taken effect. In the context ofthe 
competitive checklist items of section 271 ( c ) .  the Commission previously has determined that the checklist items are 
fully implemented once “there is nothing further the Commission or the BOC needs to do in order to implement the 
checklist.” Section 271 Broadbond Foihearance Order, 19 FCC Rcd 21503, para. 16. In each case, the statutory 
provision to which section 1 O(d) applies is fully implemented as soon as whatever predicate actions must occur in 
order to create ongoing legal obligations under the statutory provision at issue have transpired. 

For example. where the obligations ofthe Act are not ongoing obligations but instead have a sunset date, the 
Commission has held that such obligations are fully implemented after that sunset date has passed. See Petition of 
P’eri:on/or Forbearancefiom rhe Prohibition ofSharig Operaring, Insfallation, and Maintenance Functions 
Under- Section 53.203/A)(2) ofthe Commission’s Rules, CC Docket No. 96.149, Memorandum Opinion and Order, 
18 FCC Rcd 23525, 23530, para. 7 (2003) (denying a request for forbearance from the separate operating, 
installation, and maintenance functions of section 272 - as referenced in section 271(d) ~ on the basis that the section 
‘272 separate affiliate requirements are not “fully implemented” until three years past the date that the Commission 
has granted section 271 in-region interLATA service to a BOC in a particular state). In the Advanced Services 
Order. the Commission denied the petitions of several BOCs requesting forbearance from the requirements of 
sections 251(c) andior section 271 and concluded that “Congress did not provide us with the statutory authority to 
(continued.. ..) 
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